UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

KENNETH FRANCO, M D.,
Pl aintiff,

- agai nst -
: 3: 00 CV 1927 (GG

YALE UNIVERSITY, inits own : MEMORANDUM DECI SI ON
capacity and acting through :
THE YALE UNI VERSI TY SCHOOL OF
MEDI CI NE; JOHN ELEFTERI ADES,
M D.; GARY KOPF, M D.; and
RONALD MERRELL, M D.,

Def endant s.

Plaintiff has filed a three-part notion for recusal, default
judgnent, and related relief [Doc. #63]. The related relief is
an application for reconsideration of the Court’s Order of
Septenber 9, 2001, regarding a cross-notion to conpel discovery
and includes a request for designation of a date for defendant to
file opposition to the cross-notion. As a notion for
reconsideration, it is clearly not tinmely, having been filed one
month after the Order was entered, while the Local Rules require
nmotions for reconsideration to be filed within 10 days. See D
Conn. L. CGv. R 9(e)l. Consequently, that portion of the notion
[ Doc. #63-3] is hereby Denied.

MOTI ON FOR RECUSAL

Plaintiff seeks the recusal of this Court pursuant to 28
U S . C 8§ 455(a) on the grounds that the Court’s inpartiality

m ght be reasonably questioned and "circunstances show a deep-



seated antagonismtoward the plaintiff which would nmake fair

j udgnent al nost inpossible.” (Plaintiff’s Menorandum of Law
("MOL") at 1.) Initially, we note that this notion derives from
the Court’s rulings on a series of notions filed | ast year.

| ndeed, the recusal notion would have to be based on these
rulings, since this Court does not know plaintiff, has never net
him nor had any comunications with either plaintiff or his
counsel other than by decisions in the case. Should there be any
question in this regard, the followng coments in Plaintiff’s
Menor andum of Law concerning the Court's decisions certainly
denonstrate it:!?

The Court . . . went out of its way to be derisive, if
not contenptuous, of plaintiff's suit. (ML at 2.)

The Deci sion exhibited nore the partisanship of an
opponent's brief than the bal ance of a judici al
opi nion. Being both snide and denmeani ng, and

conspi cuously pro-defendant . . . . (MOL at 3.)

The Decision . . . contained nunmerous errors attesting
to judicial haste, disconcern, inattention or careless
m sunderstanding . . . (ML at 3.)

Sarcasm Ridicule and Contenpt . . . Cearly

Denonstrate the Court's Refusal to Apply Applicable Law
no Less than Its Deep-seated Antagoni sm Toward
Plaintiff. (MOL at 8.)

The Court pays lip service to the rule of favorable
inferences . . . only to flaunt it throughout.

This is neither a fair nor even tentatively feaS|bIe
inference, but a base and deprecating aside (MO at
9.)

1 These descriptions of the Court’s rulings m ght seemto
sone to be a contenpt of Court. That, however, is not an issue
presented by the instant notion.



The Court's bias is further apparent in the begruding,
i nference-defeating, and | egally insupportabl e manner
in which it ultimate (but only barely) sustained
plaintiff's breach of contract claim (MO at 10.)
[T]he Court's anti-plaintiff bias is further apparent
in multiple msstatenents of varying kinds and degree;
indeed, in a cavalier disregard for accuracy itself
(MOL at 11.)

O her exanpl es of carel essness equating to indifference
and, thus, bias are . . . (ML at 13.)

Despite all of these derisive references to the Court’s
decisions, plaintiff neverthel ess argues that "the sources of the
judge’s bias here appear primarily extrajudicial." (ML at 6.)
The only thing that plaintiff points to which could possibly be
extrajudicial is plaintiff’s claimthat the Court has an
"unseemy," "unwarranted," and insurnountable envy of plaintiff's
salary. (MOL at 6.) This remarkable claimderives froma
footnote in the Court's August 10, 2001 ruling, in which the
Court, after recounting plaintiff's allegations concerning his
declining salary,? noted that plaintiff's penurious salary was
substantially nore than federal judges are paid, as indeed it
was. Wiile the salaries of federal judges, and for that matter
Congress (which receives the sane by virtue of its inposed

I i nkage of the two salaries), are probably |ess than those

2 Plaintiff alleged in his anended conplaint that his
sal ary had declined from $260,000 in the 1993/ 1994 school year to
$188, 000, during his last few years at the Hospital, and as a
result, he had spent his life savings and all tax rebates and had
incurred significant debt in order to support hinself and his
famly. (Am Conpl. 19 35, 36.)
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positions warrant, considering their inportance and all other
factors |l eading to the occupancy of these positions, no one has
ever suggested that our pay is "penurious.”™ Nothing in the
Court's comrent, however, even renotely suggests envy by this
Judge that plaintiff was making nore than a federal judge (and is
now meki ng four tines a federal judge's salary). Only an
extrenme, and perhaps intentional, m sreading of that footnote
woul d support such an argunent. W conclude, therefore, that the
only basis for the claimof bias and support for the recusal
notion are the Court's earlier rulings in this case.?

Title 28 of the United States Code, section 455(a), requires
a federal judge to "disqualify hinmself in any proceeding in which
his inpartiality m ght reasonably be questioned."” The Suprene
Court has held that this "'catchall' recusal provision, covering

both "interest or relationship' and 'bias or prejudice' grounds,"”

3 Indeed, plaintiff inplicitly concedes this fact in his
reply brief, in which he states that his notion is based on the
foll ow ng factors:

i nvidious statenments concerning plaintiff's salary;
repeated and | egally insupportable criticisns of the
length of plaintiff's subm ssions; a snide and
deneani ng tone lacking in disinterest and defeating the
requi renent that all favorable inferences be afforded
plaintiff; refusal to apply governing | aw .

refusal on key issues to consider, apply and have

deci sions neaningfully reflect regorted cases; reliance

on unreported cases . . . ; multiple errors and
carel essness bespeaki ng di sconcern the equival ent of
bi as .

(Reply MOL at 1-2)(original enphasis).
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requires all of these factors "to be eval uated on an objective

basis." Liteky v. United States, 510 U.S. 540, 548

(1994) (original enphasis)(citations omtted); see also United

States v. Bayless, 201 F.3d 116, 126 (2d Cr.)("Notably, under §

455(a), recusal is not limted to cases of actual bias; rather
the statute requires that a judge recuse hinself whenever an
obj ective, informed observer could reasonably question the
judge's inpartiality, regardl ess of whether he is actually

partial or biased."), cert. denied, 529 U S. 1061 (2000).

"The deci sion whether to grant a recusal notion is a matter
confided to the sound discretion of the district court.” MCann

v. Communi cations Design Corp., 775 F. Supp. 1506, 1522 (D. Conn.

1991), reconsideration denied, 1992 W. 336760 (D. Conn. Cct. 1,

1992). In making that decision, the Court is to exam ne the
record facts and | aw, and then deci de whether a reasonabl e
person, know ng all the facts and circunstances, would concl ude
that the trial judge's inpartiality could reasonably be

guestioned. United States v. Bayless, 201 F.3d at 126 (citing

D anondst one v. Macal uso, 148 F.3d 113, 120-21 (2d Gr. 1998)).

The ultimate inquiry under 8§ 455(a) is whether circunstances
create an objectively reasonabl e basis for questioning a judge's
inpartiality, by showing "a deep-seated favoritism or antagoni sm
that woul d make fair judgnment inpossible.” Liteky, 510 U S. at
555.

Additionally, it has always been the |aw that "judici al

5



rulings al one al nost never constitute a valid basis for a bias or
partiality motion."™ 1d. Only in the "rarest circunstances" wll
such rulings evidence the degree of favoritismor antagoni sm
requi red for recusal when no extrajudicial source is involved.

|d.; see also United States v. Arena, 180 F.3d 380, 398 (2d G

1999) ("Adverse rulings in other litigation or the sanme litigation
involving the party seeking recusal generally do not constitute a

basis for recusal."), cert. denied, 531 U S. 811 (2000). As the

Suprene Court explained, judicial remarks during the course of
l[itigation that are "critical or disapproving of, or even hostile
to, counsel, the parties, or their cases, ordinarily do not
support a bias or partiality challenge. They nay do so if they
reveal an opinion that derives froman extrajudicial source; and
they will do so if they reveal such a high degree of favoritism
or antagonismas to nake fair judgnent inpossible." Liteky, 510
U.S. at 555 (original enphasis).

In his reply nmenorandum plaintiff argues that the
requi renent of extrajudicial bias no | onger exists, at |east as
it pertains to notions under 8§ 455(a). Plaintiff describes the
contrary authority adduced by Yal e as having been "di sapproved,
superseded or inplicitly overruled." (Reply MOL at 8.)*

Plaintiff is correct that the presence of an "extrajudicial

‘I ndeed, plaintiff clains that the defendant’s counsel
shoul d be sanctioned for arguing to the contrary. That notion is
Deni ed.



source factor" is not an absolute requirenent for recusal under 8§
455(a), but, as discussed above, the Suprenme Court has made cl ear
that it is only in the "rarest circunstances" that judicial
rulings alone will evidence the degree of favoritismor

antagonismrequired for recusal under § 455(a). See Liteky, 510

U S at 555; see also In re. International Busi ness Muchi nes

Corp., 45 F.3d 641, 644 (2d Gr. 1995).

I n support of his position, plaintiff cites Jackson v.

M crosoft, 135 F. Supp. 2d 38, 40 (D.D.C. Mar. 12, 2001), in
which plaintiff states that Judge Jackson "applied the
'reasonabl e person' standard . . . for evaluating whether certain
of his comments woul d make hi m appear unable to inpartially

eval uate the testinony offered, . . . and recused hinself because

t hose sane coments 'created an appearance of personal bias or

prejudice.'"” (MOL at 8)(original enphasis)(internal citations
omtted). Wat plaintiff ignores, however, is that Judge
Jackson’s remarks concerning the Mcrosoft case cane in public
extrajudicial statenents nade to the nedia. As the Court of
Appeal s stat ed,

The problem here is not just what the D strict Judge
said, but to whomhe said it and when. Hi s crude
characterizations of Mcrosoft, his frequent
denigrations of Bill Gates, his nule trainer anal ogy as
a reason for his renmedy — all of these remarks and

ot hers m ght not have given rise to a violation of the
Canons or of 8§ 455(a) had he uttered themfromthe
bench. . . . It is an altogether different matter when
the statenents are nade outside the courtroom in
anticipation that ultimately the Judge's remarks woul d
be reported. Rather than manifesting neutrality and
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inpartiality, the reports of the interviews with the
District Judge convey the inpression of a judge
posturing for posterity, trying to please the reporters
wi th col orful anal ogi es and observati ons bound to w nd
up in the stories they wite. Menbers of the public
may reasonably question whether the District Judge's
desire for press coverage influenced his judgnents,

i ndeed whether a publicity-seeking judge m ght
consciously or subconsciously seek the publicity-
maxi m zi ng outcone. W believe, therefore, that the
District Judge's interviews with reporters created an
appearance that he was not acting inpartially, as the
Code of Conduct and 8§ 455(a) require.

United States v. Mcrosoft Corp., 253 F.3d 34, 115-16 (D.C. G

June 28, 2001) (argued Feb. 26 and 27, 2001).° In fact, Judge
Jackson specifically declined to recuse hinself because of
coments nmade in the course of the litigation. See Note 5,
supra.

In the instant case, there have been no extrajudicial
comments by this Court. There have been no "extrajudicial

source" factors that have created any bias or prejudice on the

> Jackson v. Mcrosoft Corp., 135 F. Supp. 2d 38 (D.D.C
2001), cited by plaintiff, was decided prior to the Court of
Appeal s' decision in United States v. Mcrosoft, 253 F.3d 34 (D
C. Cr. 2001), but after oral argunent had been heard by the
appel late court. District Judge Jackson specifically stated that
he was not granting the notion for recusal based upon his
opi ni ons concerning Mcrosoft that he held as a result of what he
| earned during the proceedings. He found that these opinions did
not rise to the | evel of deep-seated and unequi vocal antagonism
that woul d render fair judgnment inpossible, so as to require his
recusal under 8 455(a). Jackson, 135 F. Supp. 2d at 40 (citing
Liteky, 510 U. S. at 556). However, he acknow edged that the
"extra-judicial comments attributed to [him, when viewed in
I ight of the public disapproval thereof expressed by the court of
appeal s at oral argunent of the Mcrosoft cases appeal, have
created an appearance of personal bias or prejudice.” 1d. For
that reason, he granted the notion for recusal. 1d.
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part of the Court. See Liteky, 510 U S. at 555. All statenents
made by this Court were contained in decisions in this
litigation. The Court neither relied upon know edge acquired
out si de these proceedings in rendering these decisions, nor could
t hese deci sions be viewed objectively, by a reasonabl e person
with know edge of all the facts and circunstances, as displaying
such "deep-seated and unequi vocal antagoni smthat woul d render
fair judgment inpossible.” See Id. at 556. In actuality, what
plaintiff seenms to be challenging is the legal basis for this
Court's decisions. See Note 3, supra. These are grounds for
appeal , not recusal.

As this Court has recogni zed, "[i]t is vital to the
integrity of the systemthat a judge not recuse hinself on
unsupported, irrational or highly tenuous speculation.”™ MGCann,
775 F. Supp. at 1523. Recusal notions should not be used as
strategic devices to "judge shop." 1d. at 1522. Further, a
judge nust be free to make rulings on the nerits in a case
wi t hout the apprehension that if he rules unfavorably to one
l[itigant, he may have created the inpression of bias or
inpartiality. 1d.

In this case, there is no basis for recusal because of
judicial bias or inpartiality, and plaintiff's notion for recusal
is in all respects Denied [Doc. #63-1]

MOTI ON FOR DEFAULT JUDGVENT




Plaintiff next noves for a default judgnent. The claimthat
there should be a default judgnment is based on the follow ng
chr onol ogy.

Def endant filed a notion to dism ss. That notion was
granted in part and denied in part. Plaintiff then pronptly
filed a notion for reconsideration. Wthin ten days after the
notion for reconsideration was deci ded, defendant filed its
answer. Defendant argues that it was not required to answer
whil e the notion for reconsideration was pending. Neither side
cites any authority to support its position. That is not
surprising since notions for reconsideration are not authorized
by the Federal Rules of Cvil Procedure or by Title 28, United
States Code. Modtions for reconsideration, however, are
aut hori zed by local rules, including the Local Rules of G vil
Procedure of the District of Connecticut. See D. Conn. L. CGv.
R 9(e). That authorization, however, does not touch upon
whet her a notion to reconsider a ruling on a notion to dism ss
extends the tine for filing an answer until the notion for

reconsideration is decided. See Ware v. United States, 154

F.RD 291. 293 (MD. Fla. 1994)(noting that the law is unclear
as to the effect of a notion for reconsideration on the tine
al l owed for answering an anended conpl aint).

Logic dictates that, if the notion for reconsideration is
made by the defendant, its tinme for answering shoul d be extended
until the notion for reconsideration has been deci ded since, if
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the reconsideration leads to the dism ssal of the entire
conplaint, there is no need for an answer. That |ogic woul d not
necessarily apply when it is the plaintiff noving for

reconsi deration and not the defendant.

Nevert hel ess, we see no need to decide that issue since
plaintiff has failed to denonstrate any prejudi ce because of what
he clains is a late answer. Default judgnents are not favored,
particularly for isolated, unintentional pretrial violations.

Cody v. Mello, 59 F.3d 13, 15 (2d G r. 1995). |In addition,

"because defaults are generally disfavored and are reserved for
rare occasi ons, when doubt exists as to whether a default should
be granted . . . , the doubt should be resolved in favor of the

defaulting party." Enron Gl Corp. v. Diakuhara, 10 F.3d 90, 96

(2d Gr. 1993). Consequently, the notion for default judgnent is
Deni ed [ Doc #63-2].
CONCLUSI ON

Accordingly, all three of plaintiff’s notions [Doc #63] are
Deni ed.

SO ORDERED

Dat ed: January 9, 2002.
Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL,
United States District Judge
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